Appendix 1

Appeals against decisions by health regulatory bodies - Issues for discussion

Introduction

1.
In September 2000 the Clinical Disputes Forum (CDF) established a sub-group to consider mechanisms for appeals by health professionals against decisions by regulatory bodies limiting their right to practise.  At that time the Government was consulting on proposals to establish separate Independent Appeals Tribunals for the proposed new regulatory bodies for nurses, midwives and health visitors (the Nursing and Midwifery Council) and the professions supplementary to medicine (the Health Professions Council). Also, the Lord Chancellor had called into question the continuation of the role of the Judicial Committee of the Privy Council to hear appeals against the regulatory bodies for doctors (the General Medical Council (GMC)), dentists (the General Dental Council) and osteopaths (the General Osteopathic Council ), by stating in a written Lords Answer that "there [were] strong arguments for dealing with [those] appeals at a lower judicial level"
.

2.
Government decision on those matters were subsequently announced in the National Health Service Reform and Health Care Professions Bill, currently (March 2002) before Parliament. This report provides background to the Bill's provisions regarding regulatory appeals. 

3.
The remit of the CDF sub-group was:

“To consider and evaluate alternative mechanisms to determine appeals by health professionals against decisions by regulatory bodies affecting their registration. 

In particular:

a.
To consider the criteria which should be met by proposals for appeals processes against decisions by regulatory bodies for the health professions. 

b.
To consider who should be able to appeal against regulatory decisions.

c.
To consider the comparative advantages and disadvantages of court-based and tribunal-based models.

d.
To consider how appeals processes should operate, be administered and funded.

To produce guidelines which can be used by those developing new processes in the future.”

The membership of the sub-group is attached.

4.
The sub-group met eight times after November 2000 and made some progress in identifying and considering issues raised by a, b, and c, above.   Because of the imminence of primary legislation, it made widely available to inform policy-making, a paper containing issues for discussion, on which this report is based.   There was not time to determine an agreed CDF view on all the proposals by the time the Government’s proposals for legislation were announced, but the sub- group's draft report fed into policy considerations on the content of the Bill, and the sub-group ended its work when the Bill was published. 

The purpose of an appeals process

5.
It is in the public interest, and a safeguard to those whose rights to practise are in jeopardy, that there should be recourse to an appropriate appeals process. We felt strongly, however, that no appeals process can be a substitute for a first instance hearing that is manifestly thorough and fair.   The facts must be properly and thoroughly investigated and appropriate inferences drawn from those facts so that a decision can be taken on the fitness of the individual practitioner to remain in practice.

Current appeals systems [before implementation of the NHS Reform and Health Care Professions Bill]

6.
The current appeals arrangements for the health professions against decisions by regulatory bodies are described in the table at Annex A. There is little logic or consistency about this collection of arrangements. They are largely the result of historical accident and represent successive sets of initiatives loosely modelled on others. 

Objectives

7.
We suggest that the objectives of legislation to replace the current systems for regulatory appeals should be to establish a system (or systems) which –

· is fair to all the parties and is seen to be fair;

· is independent and impartial;

· fosters good regulatory practice;

· promotes consistency through dissemination of findings;

· commands the confidence of all parties, parliamentarians, employers of health professionals and the public;

· is proportionate to its purpose;

· recognises the need to protect the public interest

· meets the requirements of the Human Rights Act.

8.
The Human Rights Act 1998, which was implemented within the UK during 2000, incorporated into UK law the European Convention of Human Rights (ECHR).  Article 6(1) of the ECHR states:

'In the determination of his civil rights and obligations and of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.'

European case law is clear that a health practitioner's civil rights are at stake when a regulatory body is considering ending or restricting his or her registration. If all civil rights matters covered by the regulator's decisions have an avenue of appeal to the courts, or some other independent and impartial body with full jurisdiction, then the requirements of Article 6(1) are met, even if the regulatory body's own processes, taken in isolation, do not wholly satisfy Article 6(1)
. That means that any appeals body must be 'independent and impartial' : for example, its members should not be able to be dismissed by any party to the case.

9.
We consider it important that the availability of an appeal mechanism which satisfies Article 6(1) should not be an excuse for unfair processes in hearings of first instance. As far as possible, as a matter of policy and to command the confidence of the public and registrants, hearings of first instance should meet the requirements of the ECHR.
Principles

10.
We suggest that the following principles should be observed by any new appeals mechanism:

a.
Openness and transparency

For example,

· The appointment of people who hear appeals should accord with the principles set down in Lord Nolan’s report – Committee on Standards in Public Life;

· The appellant must be made aware of his/her right of appeal and be provided with all the relevant information;

· All proceedings should be in public (except for deliberations);

· Full reasons should be given to all the parties of the decisions on appeal; 

· A report of the proceedings in each case should always be published. It would also be good practice to publish an annual report summarising the previous year's cases. 

b.
Procedural clarity 

For example,

· The grounds on which an appeal may be made must be clearly stated, as well as any time limit; 

· The rules governing the appeal process should be clear and accessible including any preliminary requirements which the appellant may have to meet; 

· The information to the parties should include rules on the award of costs.

c.
Effectiveness

For example,

· Application of appropriate case management principles is necessary to ensure that the appeal is heard in the shortest time commensurate with fairness to the parties;

· The members of the appellate body should have the necessary knowledge or experience to enable them to carry out their role effectively and be of a seniority and status appropriate to the seriousness of the matters involved;

· The appeal process must be as simple and clear as possible;

· The reasoned decision should be given as soon as possible following the hearing;

· The process should be able to exclude frivolous, groundless or vexatious appeals;

· There should be scope for the appeal body's judgements to be the subject of proper legal discipline and review, but ..

· There should be as few stages between first hearing and final appeal as possible. For example, there should not be additional stages beyond the traditional three (High Court - Appeal Court - House of Lords).

d.
Fairness

For example,

· Balance must be given to serving the public interest in a way that is fair to the appellant;

· The parties must have a right of representation but the procedures should be sufficiently simple to allow effective self representation.

e.
Flexibility

For example,

· The appellate body should have the power to direct that the appeal may be heard only on specific issues.

f.
Accountability

For example,
· The appellate body should be judicially accountable to the Courts system. 

· The accountability arrangements should be such as to command public confidence.

g. Consistency

· Differences in the way appeals against different regulatory bodies are treated should be justifiable, not just the legacy of social history. 

· Appeal decisions against any of the health regulators should be reflected in a systematic precedent system applying to decisions of first instance by each.

Who should be able to appeal?

11.
In all the existing appeals processes, the right of appeal is confined to registrants - that is, to the health professional whose right to practise is at stake.  There is no provision for appeals by complainants, employing or contracting bodies or the regulatory body itself.  There is also no provision for the "public interest" to be represented in an appeal. 
Complainants

12.
At present, the only recourse of a complainant who is dissatisfied with the handling of his complaint by a regulatory body is to seek leave for judicial review (JR) of the actions of the regulator.  Complainants have been known to seek JR of any stage of the handling of their complaint - not just of the final decision of the determining committee. We consider here whether, over and above the option of JR, complainants should have a right of appeal against the decision of a regulator in a case against a health professional.

13.
The primary purpose of regulatory bodies is not to resolve complaints by individual citizens, although people do complain to regulators about health professionals. If a complaint proceeds to a hearing, it is the regulatory body which takes action against the practitioner. Often that case will have been prompted by one or more complaints. The regulatory body does not explicitly provide a remedy for an upheld complaint, but considers whether action needs to be taken to restrict the registrant's right to practise. 

14.
It is possible to distinguish several categories of complainant:

a. "Direct" complainants (eg patients, relatives or carers affected by the action complained of) whose complaint is considered at a (conduct) hearing;

b. Direct complainants who approach the regulator , but whose case is not considered at a hearing - for example, because other cases addressing the same issues are picked;

c. Public bodies, such as NHS Trusts, Health Authorities or coroners;

d. "Indirect" complainants - eg patients who complained to a Trust with the result that the Trust (not the individual) referred the case to a regulator;

e. Regulators themselves: for example, the GMC often start their own investigations, arising from press reports, anonymous advice or television programmes. The legal process is for the complaint to be made in the name of the regulator's own solicitors.

15.
Of those categories of complainant, arguably the one with the strongest case for having a right to appeal are "direct" complainants, as they have been directly affected by the action complained about. Although their civil rights are not affected by the outcome in the way that the registrant's are, in many cases the complainant's welfare is affected and the matter leading to action against the registrant is the same as the complainant's grievance. 

16.
The most common reasons for dissatisfaction by complainants about the way their complaint has been handled by health regulators is lack of transparency, or perceived unfairness, of the decision of an intermediate committee (for example, the "Preliminary Proceedings Committee") that a complaint should not proceed to a determining hearing, or the perceived unfairness of the determining hearing itself.  It is important that these criticisms should be addressed by regulatory bodies, even if (as we suggest later) appeals may not be the best mechanism for doing so

17.
Complainants can seek JR of a decision to screen out their complaint or not to refer it to a final determining committee.   We do not consider that complainants should also have scope to appeal at those earlier stages, as that runs the risk of clogging the system with cases which, though very serious to those affected, are not such as to call registration into question.

18.
If a complaint proceeds to a final hearing, should the complainant be able to appeal against the outcome?   We can understand why it might seem desirable to allow a channel for complainants to raise concerns that the process was unfair or unlawful, or about the sanction imposed (presumably, on the grounds that it was too lenient).   On balance, however, we have concluded that such a system would not be workable.   The complainant is not truly the party to the case at all (see paragraph 13 above), and so the only party which could logically appeal, other than the registrant whose rights have been affected, is the regulator itself.   We return to that possibility in the paragraphs which follow.   We were told that the public would not have confidence that giving the regulator a right to appeal would be sufficient to protect the public interest.   However, protection of the public interest could be achieved in other ways (see paragraphs 23 – 28 below).

The regulator
19.
Health regulatory bodies do not currently have a right to appeal against any finding of their own determining committees. However, there is increasing pressure, rooted in Article 6(1) of the ECHR (see paragraph 8 above) for them to make a much clearer separation between those responsible for investigating and presenting (ie "prosecuting") cases, and those responsible for adjudication. That does open the theoretical possibility of an appeal by the regulator as "prosecutor" against a finding by the regulator's adjudicatory committees. 

20.
A possible model is the ability of the Bar Council to appeal against a decision of its own disciplinary body through an "Appeal to the Visitors" under the Disciplinary Tribunals Regulations 2000
. At the time of our meetings the Bar Council was appealing against the leniency of the sanction imposed by its Disciplinary Tribunal (a three-year suspension) in one case.  

21.
We considered that any such appeal facility should not allow regulators a second chance to present the facts effectively – the onus should be on them to do so at the first instance hearing.   However, there were some attractions in allowing for an appeal against the judgement based on the facts or the sanction imposed (on an analogy with the Bar Council’s scope to appeal against “sentence”), particularly, if the regulator thought that the adjudicatory committee’s decision would have the effect of putting the public at risk.
22.
We were told that complainants or the public would not necessarily trust health regulators to represent their interests in this way. However, there could be a requirement on the regulator to consult complainants before a decision to appeal, and we concluded that this should be considered further. [Postscript: we were later informed that legal advice to Government was that it would only be legally possible for regulators to appeal against findings by their own disciplinary panels if the disciplinary panels were in a totally separate organisation. Although most of the regulatory bodies are introducing a degree of separation between their "investigation" and "adjudication" functions, they are proposing to do so by making them separate parts of the same organisation. Legal advice to Government is that that is not sufficient separation to make it possible for the regulator (as "prosecutor") to appeal. Any more radical separation would require primary legislation.] 

The "public interest"
23.
Occasionally decisions by the determining committees of health regulatory bodies may be thought to bring their role in public protection into question. Examples include:

a.
Failure to make a finding of misconduct where the practitioner has been convicted of distributing paedophile material because the activity occurred outside of his professional practice;

b.
Restoration of a practitioner to the register when he has been 

removed for serious sexual abuse of a patient or is on the sex offenders' register;

c.
A decision to end a case with a reprimand where the registrant

has been found guilty of professional misconduct following convictions for numerous physical assaults on patients.

Whether or not the regulator could appeal in such cases [Postscript: and that now seems unlikely (see paragraph 22, above)] arguably society might want to be assured that someone would intervene to make sure that the public interest was protected, whether or not the regulator itself chose to do so. 

24.
We were also concerned that at present there appeared to be no explicit requirement for the public interest to be taken into account by the courts when considering appeals by registrants. Thus it was possible for a regulatory finding against a registrant to be quashed at appeal - for example, because of procedural shortcomings in the handling of the case - and the registrant set free to practise, even where that outcome was against the public interest - for example, if the practitioner was incompetent or dangerous. 

25.
In 1998, the Privy Council ruled, in the context of an appeal against the General Medical Council, that the public interest included, but was not limited to, the protection of individual members of the public. Other factors were the maintenance of public confidence in the [medical] profession and declaring and upholding proper standards of conduct
.

26.
A comparison may be made with the powers of the Attorney General to refer certain criminal cases to the Court of Appeal. Under section 36 of the Criminal Justice Act 1972, where a person has been tried and acquitted of certain very serious crimes, the Attorney General may refer the case to the Court of Appeal on a point of law only, to make sure that the point does not become a bad precedent
, but without any impact on the particular decision to acquit. In addition, under sections 35 and 36 of the Criminal Justice Act 1988, where the Attorney General is of the opinion that a sentence passed by the Crown Court for certain very serious crimes was 'unduly lenient', he may seek leave to refer the case to the Court of Appeal for review of the sentence. 

27.
We suggest that public confidence might be reassured if an independent senior lawyer were empowered, exceptionally, to refer to an appropriate court decisions by regulatory bodies which appeared to be clearly contrary to the public interest.   That senior lawyer might be appointed by Ministers, or possibly by the proposed UK Council of Health Care Regulators. It would be necessary to consider further:

· whether such a referral should be confined to sanctions or whether it could cover judgements by the regulatory body or the process followed;

· whether the scope to intervene should be confined to certain categories of very serious offence;

· whether such a referral should be able to affect the outcome for the practitioner (eg by increasing the severity of the sanction imposed) or whether it should be confined to intervention to prevent a decision being used as a comparator in the future;

· whether a referral could be made of decisions by the future appeals body (whether a court or not) or only against decisions by the regulator. 

28.
[Postscript: The National Health Service Reform and Health Care Professions Bill establishes a new Council for the Regulation of Health Care Professionals (CRHP). The proposed powers of CRHP include the power to refer to the 'relevant court' (the High Court, the Court of Session or the High Court of Northern Ireland) decisions by individual regulatory bodies, where CRHP considers that the sanction was 'unduly lenient' or that a decision to take no action should not have been made. The trigger would be a decision by CRHP that "it would be desirable for the protection of members of the public" to take such action.]

Should there be the same or similar systems for appeals against all the health regulators? 

29.
We started from the premise that there should be a robust and well-founded system for appeals against decisions by all the health regulatory bodies, and that if changes were to be introduced in the future, any differences should be justified other than by historical accident or irrelevant social factors.   The fundamental point is that the new system(s) should be fit for their purpose.   A poor quality model for one profession should not be copied to the others for the sake of consistency.   An effective model should be developed for all, and reasons given for any differences in how it is applied to the different professions.   At the very least, that argues for a similar system for all.

30.
Should there be the same system for all?   There are clear reasons for answering that there should.   First, there is the need for the new arrangement(s) to have a sufficient critical mass of cases to develop a coherent system of law and practice. Some of the regulatory bodies have tiny numbers of appeals each year, and Annex B suggests that the total from all the professions in any one year is about 30. While challenges under the Human Rights Act may cause a temporary increase, that may not last. Secondly, there is the need for perceived fairness when different health professionals guilty of the same offence (for example, domestic violence unrelated to patient care) are considered. 

31.
There are strong arguments for the appeals body – whether the Courts or a tribunal system - to be independent from any of the regulators and separately funded.  The costs could be recovered from litigants as are the cost of the rest of the Court Service. If the regulator is to have some sort of financial penalty for bad management of the first instance process then this can be achieved by the operation of the costs system in the usual way. 

What sort of body should deal with appeals? 

32.
When the sub-group was meeting, it was aware that the role of the Judicial Committee of the Privy Council in health regulatory appeals was unlikely to continue (see paragraph 1) We also noted that whatever body dealt with appeals in future should be compliant with Article 6(1) of the ECHR (see paragraph 8). In practice, there appeared to be two possible models:

a. a right of appeal to the High Court (the Outer House of the Court of Session in Scotland), with subsequent recourse, on prescribed matters, to the Court of Appeal (or Inner House of the Court of Session) and the House of Lords;

b.
a tribunal (or set of tribunals) of some kind, perhaps chaired by a  Judge.

The sub-group considered at some length which model was preferable. 

33.
We concluded that, whichever model was used, the system should involve Judges of at least first instance level, and preferably Court of Appeal level, for the most weighty cases. Nurses, doctors, dentists and pharmacists have up till now had a substantive appeal to a judge, and they should continue to have this right where it is appropriate. In the words of one of the sub-group members:

'Judges are trained to assess evidence, and to produce coherent rules of law to exercise in relation to such evidence. These are really important judicial decisions. It makes no sense to spend our best judicial resources on deciding whether claimants should have £50,000 worth of compensation, and give decisions of ten times the importance to less senior lawyers without such experience of assessing evidence.

'

34.
In practice the alternatives would be:

a. (the Court model): to use senior judge manpower in a flexible way, to hear regulatory appeals. This implies using the Royal Courts of Justice in England and Wales and the Court of Session in Scotland. 

or b. (the tribunal model):  to take a judge out of the system (as we do the President of the Employment Appeals Tribunal) and give him or her all the cases. If this option were followed, we considered that the chairman must be a senior legal figure and not just a lawyer of 10 years' experience. 

On balance, the group preferred a., partly because of the "critical mass" argument (there would not be enough cases to keep a separate tribunal occupied) and partly because regulatory matters are more wide-ranging and have a greater impact on the individual than do employment decisions, as they affect the right of the citizen to earn a living at all in his or her chosen profession, and the public safety.  The sub-group began to consider how a court-based model might operate, but further work would be required on that, if it were the direction preferred by Government.  In particular, we raised, but did not reach a conclusion on, the question of whether there might be lay and professional "wingers" for the judge. If they were to be included the model would resemble the Employment Appeal Tribunal. 

Other questions

35.
Whichever model is used, there will need to be sufficient recourse to it to satisfy the requirements of the ECHR and of fairness. We have suggested limited recourse to appeal for the regulator (against process and sanction) and possibly for a representative of the public interest.  With regard to the registrant, whose civil rights are at stake, there will be a need for more coherence on the possible grounds for appeal than in the present mixed picture (Annex B).  

36.
The principles of proportionality and the desirability of limiting the number of loops in the system (see paragraph 9 above) suggest that registrants should have scope for appeal on all aspects of the case to the chosen appeals body (for example, to the High Court), but that further appeals thereafter should be confined to points of law. 

37.
Traditionally the Privy Council has been very reluctant to substitute its own judgement for that of the medical or dental regulatory bodies
. However, a recent judgement has opined that the Judicial Committee 'is fully entitled to substitute its own decision for that of the [regulatory body's] Committee', even though the appeal is on paper and witnesses are not recalled
. We concluded that the new appeals system should be able to review all aspects of the regulator's decision by scrutinising the papers and hearing representations. However, any system which relies on the involvement of the complainant - or supporting witnesses - in person is not workable. In many sensitive cases involving public safety, it is notoriously difficult to persuade key witnesses to face the ordeal of giving evidence. That rules out any system requiring a 'rehearing of the case' by way of oral evidence.

38.
Currently, registrants may not appeal unless their registration is affected by the regulator's decision. Thus, in two recent cases where a doctor was found guilty of serious professional misconduct but the case was concluded with a reprimand, the doctor resorted to JR to challenge the decision.  Recourse to JR might be sufficient to deal with such matters as bias
, but not necessarily with other aspects of the committee's handling of the case. Arguably a guilty finding and a reprimand can have harmful effects on a registrant's career, and natural justice may suggest that the right of appeal should be extended to such cases. Against that, however, we questioned whether it would be proportionate or cost-effective to have a system providing for such appeals to be heard by the courts. 

39.
We considered whether there should be a requirement to obtain leave to appeal. Generally, the trend is for civil appeals to require leave, and regulatory appeals are currently an exception to that. Consistency, and the avoidance of wasting the courts' time on valueless cases, suggest that there should be a requirement to seek leave. Also, hearings funded by costs paid by medical or other defence organisations have an indirect public expenditure costs through reckonable expenses in NHS pay.  Against that, leave hearings would add a loop to the process and, where leave was granted, would add to the time and cost. They might also be seen as an unnecessary bureaucracy for such a small caseload. We noted that introducing a requirement to obtain leave to appeal would constrain registrants' access to the courts, and we thought that such a development would be seen as encroaching on their rights. 

40.
[Postscript: of the options described in paragraph 34, the Government opted for a. (the "courts model"). The National Health Service Reform and Health Care Professions Bill provides for appeals by registrants - on fact or law - to be made to the High Court, the Court of session or the High Court of Northern Ireland. There is no requirement to obtain leave There is no provision for complainants or regulatory bodies to appeal.]  
Summary and conclusion

41.
The sub-group suggested objectives which a new appeals system should serve (paragraphs 7 - 9) and principles which should inform its design (paragraph 10).  We considered whether the right to appeal should be extended to complainants or regulators (as 'prosecutor') and offered for discussion a limited role for the regulator to appeal, after consultation with the complainant, and a possible additional role for exceptional intervention by a senior lawyer appointed to represent the public interest. 

42.
We concluded that any differences in arrangement for different professions should be justified. Any new system(s) should have a critical mass of cases and have appropriately senior judicial involvement. In the knowledge that the current role of the Privy Council in regulatory appeals was unlikely to continue, and that the new systems must satisfy the ECHR, we considered two possible models, each involving a senior judge, and provisionally favoured the option based on recourse by the registrant to the High Court (or the Court of Session). Further work is required to flesh out the preferred model and to consider the additional questions posed in paragraphs 35 - 39.

43.
[Postscript: the NHS Reform and Health Care Professions Bill subsequently provided for appeals by registrants to be made to the High Court (or equivalent) and for the proposed Council for the Regulation of Health Care Professionals to be able to refer to the High Court cases where they consider that the action taken by the registration body is inadequate to protect members of the public.].

ANNEX A

The table below provides information about the existing appeal processes (other than by way of Judicial Review) against decisions by the UKCC, the RPS, the GDC, the GMC, the GOC, the GCC and the GOsC.

Regulatory Body
Who has Right of Address?
To what Body can an Appeal be made and on what basis (i.e. on merit and/or points of law)
Is it possible to appeal against Interim Orders?
Statutory Basis for Procedure
Volume of Appeals per annum and proportion of which are upheld
Difference between Governing Rules and Practice/Public Perception

UKCC

(United Kingdom Central Council for Nursing and Midwifery)
A “person aggrieved” 
Administrative Court (i.e. the Divisional Court) 

The scope of the appeal covers decisions on the merits, breaches of the rules of natural justice (or article 6 of ECHR) and points of law.
No

The right of appeal is only in respect of removal or suspension from, or alteration of, an entry on the Register.
Section 12 of the Nurses, Midwives and Health Visitors Act 1997 and CPR Part 52.
An average of about 4 appeals from full disciplinary hearings per year are heard, of which 1 may succeed or be compromised by the UKCC.  
It is well established that the Court will be slow to interfere with findings in respect of which the professional experience and expertise of the Committee would have been relevant and will not do so unless its finding was clearly wrong.

RPS

(Royal Pharmaceutical Society)
A “person aggrieved” 


High Court (Court of Session in Scotland)  

There is no restriction of the grounds for appeal
No 

At present, current legislation does not provide for Interim or Immediate Suspension Orders, therefore there are no appeal rights related to them).
The Pharmacy Act 1954
On average, only one appeal reaches a hearing each year (the Committee hears around 50 cases each year).
Although the RPS have no procedures in place at present to deal with appeals relating to cases of ill health, the Pharmacists (Fitness to Practise) Act 1997 does provide for an Appeals Tribunal appointed by the Privy Council, to hear all appeals.  Thereafter, there is an appeal on point of law only, to the High Court. 
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Regulatory Body
Who has Right of Address?
To what Body can an Appeal be Made and on what basis (on merit/points of law)
Is it possible to appeal against Interim Orders?
Statutory Basis for Procedure
Volume of Appeals per annum and proportion of which are upheld
Difference between Governing Rules and Practice/Public Perception

GDC

(General Dental Council)
Practitioner only
Privy Council

Appeals on decisions from the Professional Conduct Committee may be on merit as well as points of law.  

However, Appeals on decisions from the Health Committee or the Committee on Professional Performance may be on points of law only.


Immediate erasure and suspension can be directed for the protection of the public and interim orders can also be made when deemed necessary (although only by the Preliminary Proceedings Committee. The GDC as yet have no Interim Orders Committee). Appeal There is no statutory basis for a practitioner to appeal against an interim order but it is possible to apply for an order terminating immediate suspension or erasure orders to the High Court or the Court of Session in Scotland.
Section 29 of the Dentists Act 1984 and s. 30(6) and (7) in respect of appeals against immediate suspension or erasure directions.
2-3 Appeals a year are heard, of which less than 50% are upheld.
Although the Privy Council may hear Appeals on merit, it appears reluctant to overturn a decision based on merit (see the case of 

Doughty v GDC 1988).
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Regulatory Body
Who has Right of Address?
To what Body can an Appeal be Made and on what basis (on merit/points of law)
Is it possible to appeal against Interim Orders?
Statutory Basis for Procedure
Volume of Appeals per annum and proportion of which are upheld
Difference between Governing Rules and Practice/Public Perception

GMC

(General Medical Council)
Practitioner only
Privy Council

Appeals on decisions from the Professional Conduct Committee may be on merit as well as points of law.  

However, Appeals on decisions from the Health Committee or the Committee on Professional Performance may be on points of law only.

Decisions by the Registration Committee to erase a practitioner from the overseas list of the register of medical practitioners or to refuse full or provisional registration or renew limited registration can be ‘reviewed’ by the Review Board for Overseas Qualified Practitioners (the “Review Board”). 

The Review Board then notify the President of the GMC of their ‘opinion’ and the President may, if he sees fit, direct that the decision be reversed.
Under s.41(A)(10) of the Medical Act 1983, as amended, (“MA”) it appears that the practitioner may apply to the High Court or the Court of Session for an Interim Suspension Order to be terminated or for an Interim Conditional Registration Order to be revoked or varied.  Similarly, an Order for Immediate Suspension by the Professional Conduct Committee,   the Health Committee or the Committee on Professional Performance, under s.38(1) MA 1983, may be appealed against by the practitioner to the High Court or the Court of Session, under s.38(6) MA 1983
Section 40 and 41A of the Medical Act 1983, (as amended) Rules governing procedure of appeal are set out in the Judicial Committee (Medical Rules) Order 1980 (S.I. 1980/873).

Appeals to the Review Board are made under s. 29 (3) and (4) (re refusals to register) and s.31(6) (re erasures) of the Medical Act 1983.
Approximately 20 appeals per year.  Very few appeals are upheld.
Although the political view is that recourse to the Privy Council is a great privilege, members of the medical profession regard the Privy Council as hostile to appeals by medical practitioners.
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Regulatory Body
Who has Right of Address?
To what Body can an Appeal be Made and on what basis (on merit/points of law)
Is it possible to appeal against Interim Orders?
Statutory Basis for Procedure
Volume of Appeals per annum and proportion of which are upheld
Difference between Governing Rules and Practice/Public Perception

GCC (General Chiropractic Council)
Appeals against decisions of the Registrar may only be brought by the applicant for registration.

Appeals against decisions of the PCC may only be brought by the practitioner (on a strict interpretation of the words ‘any person with respect to whom a decision of the PCC is made’).

Appeals against decisions by the Health Committee can only be brought by practitioner.
Appeals against decisions of the Registrar are made to the General Council (or Appeal Tribunal acting on its behalf or to a county court). Such appeals are on merit except if the appeal is made to the county court, in which case it is on point of law only. Appeals against the outcome of this initial appeal can be made to the High Court or the Court of Session in Scotland and must be based on points o flaw only.

Appeals against decisions of the HC are to the Health Appeals Tribunal and are on merit. Appeals against the outcome of this initial appeal are made to the Privy Council and must be based on points of law only.

Appeals against decisions of the PCC are made to the Privy Council and must be based on points of law only.


Yes

If the Investigating Committee wish to make an interim suspension order then the practitioner has the right to appear before that Committee to ‘argue his case before the making of (such) an order’, under r.6 of the GCC (investigating Committee( Rules Order 2000.

If the PCC or HC wish to make an interim suspension order, the practitioner has the right to appear before the relevant Committee to ‘argue his case before the making of (such) an order’, under s.24(4) of the Act.  

If an interim suspension order is actually made by either the PCC or the HC, the practitioner may appeal to the High Court or the Court of Session in Scotland.
The Chiropractors Act 1994, the GCC (Appeals against Decisions of the Registrar) Rules Order 2000 and the GCC (health Appeal Tribunal) Rules Order 2000.
The GCC have only heard one appeal (against a decision of the Registrar. The appeal was dismissed)
No information available.
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Regulatory Body
Who has Right of Address?
To what Body can an Appeal be Made and on what basis (on merit/points of law)
Is it possible to appeal against Interim Orders?
Statutory Basis for Procedure
Volume of Appeals per annum and proportion of which are upheld
Difference between Governing Rules and Practice/Public Perception

GOC (General Optical Council)
Practitioner or Body Corporate, depending on against whom the disciplinary proceedings are bought 
Privy Council

No information available on whether appeals are brought on merit or points of law
It appears that, at present, the GOC have no power to impose interim orders.
The Opticians Act 1989 (s. 17, 19 and 23).
No information available
No information available

GOsC (General Osteopathic Council)
The “person aggrieved” in respect of decisions by the Registrar, but the Practitioner in respect of decisions by the Health Committee, the Professional Conduct Committee and the Appeals Tribunals
Appeals against decisions of the Registrar can be made to the General Council. Appeals against the outcome of this initial appeal are to the High Court or the Court of Session on points of law only.

Appeals against decisions of the HC are to the Appeals Tribunal (consisting of a Chairman and 2 others, 1 being a fully registered osteopathy and the other being a fully registered medical practitioner) and shall be an appeal by way of re-hearing. The Appeals Tribunal shall have the power to award costs and make interim suspension orders. (NB – the HC has yet to hear any cases).

Appeals against the outcome of this initial appeal are made to the Privy Council and must be based on points of law only.

Appeals against decisions of the PCC are made to the Privy Council and must be based on points of law only.
Yes.  

If the PCC or HC wish to make an interim suspension order, the practitioner has the right to appear before the relevant Committee to ‘argue his case before the making of (such) an order’, under s.24(4) of the Act.  

If an interim suspension order is actually made by either the PCC or the HC, the practitioner may appeal to the High Court or the Court of Session in Scotland.
The Osteopaths Act 1999 (s. 24, 29-31) and the GOsC (Health Committee) (Appeals) Rules Order 2000 and the Judicial Committee (Osteopaths Rules) Order 2000
Of the 166 applicants who have so far been denied registration, 51 have lodged an appeal, but these appeals have yet to be heard.
No information available

� Hansard, House of Lords Written Answers, 20 July 2000, Col WA103


� See, for example, the Strasbourg cases of le Compte, Van leuven and De Meyere v Belgium (1981) 4EHRR 1, paragraphs 50 - 51; Albert and le Compte v Belgium (1985) 5 EHRR 533, at paragraph 29, Obermeier v Austria (1991) 13EHRR 290, at 306, paragraph 70, and Bryan v United Kingdom (1995) 21 EHRR 342, at 349, paragraph 40. Recent relevant UK cases include the Scottish case of Tehrani v UKCC, Outer House, Court of Session, 25 January 2001 and Ghosh v the General Medical Council (Privy Council Appeal No 69 of 2000), 18 June 2001.   


� See, for example, the Scottish case of Starrs v Ruxton, 2000 SC 208


� Reg 23(1)	'In cases where one or more charges of professional misconduct have been proved, an appeal may be lodged with the Visitors in accordance with the Hearings before Visitors Rules:





against conviction by the defendant; and/or





(b)	against sentence, by the defendant or (with the consent of the Chairman of the Bar Council or the Chairman of the PCC) the Bar Council.'


� Roylance v GMC [Privy Council Appeal No 49 of 1998


� In A-G's ref (No 1 of 1975) [1975] QB 773, Lord Widgery CJ, said that matters on which references by the Attorney General might be made included 'short but important points [which] require a quick ruling of [the Court of Appeal] before a potentially false decision of law has too wide a circulation in the courts.'  


� Libman v GMC [Privy Council Appeal No 5 of 1971]


� Ghosh v GMC [Privy Council Appeal No 69 of 2000], 18 June 2001, paragraph 33


� R v Secretary of State for the Environment, Transport and the Regions, ex parte Alconbury Developments Ltd, (House of Lords), The Times, 10 May 2001
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