Expert Issues
Following Lord Woolf’s report ‘Access to Justice’, at the end of his inquiry into civil justice in July 1996 the New Civil Procedure Rules (1998) were published in January 1999 and came into use on 26th April 1999.   The Rules changed many aspects of civil litigation, not least in Clinical Disputes.   Part 35 of the CPR not only set out clearly the duties and responsibilities of the expert but laid upon the expert new and onerous tasks.   Experts and those who instruct them needed guidance on the interpretation of Part 35 and a working party set up by the vice-chancellor Sir Richard Scott produced a Draft Code of Guidance for experts, published for consultation in September 19991. (The Code, much modified, was finally published by the Master of the Rolls in December 20012.)

The code provided a framework for the instruction and use of experts throughout the civil courts.

The Clinical Disputes Forum, aware that the Code of Guidance was under construction, felt the need for specific guidance in some areas particularly relevant to clinical disputes.  One of the changes in practice, introduced by Part 35 was the provision for experts to discuss their evidence in without-prejudice meetings so as to identify the issues in the proceedings and, where possible, reach agreement on an issue.   There was little experience of such discussions in the context of clinical disputes although in other areas (such as the construction industry) they have been common practice for many years.   Such collaborative behaviour in medical negligence litigation was unfamiliar; attitudes had tended to be polarised so that experts did not come together before or at trial.   Not only were the experts unfamiliar with the concept but the lawyers instructing them had no skills in organising such meetings.   At the beginning of 1999 the Clinical Disputes Forum put together a small working party, made up of experts, solicitors, barristers and judges who draw up guidelines.   The Guidelines were published3 in November 1999 for consultation.  The Guidelines dealt in much more detail with this aspect of expert work than had been possible in the more general Code of Guidance. There was however no significant conflict between the Code and the Guidelines. 

The consultation process closed in the middle of December 1999 and the working party was reconvened.   One major issue emerged during the consultation process.   Whereas the Code of Guidance and the initial draft of the Guidelines on experts’ discussions in the context of clinical disputes both recommended that the experts should normally hold their discussions alone, the working party were impressed by the arguments (put forward largely but not exclusively by claimant organisations and their lawyers) that in the context of clinical disputes, there was a special need for lawyers to be present on at least some occasions.   The working party therefore returned to the Forum with this section of the Guidelines redrafted and offered to the Forum two alternative default positions.   In the one, in the absence of agreement, lawyers would not be present; in the other, in the absence of agreement, lawyers would normally attend.  The Forum preferred the second alternative although there was a minority view, which would have preferred a default position with no lawyers.  The new draft was submitted to the Lord Chancellor’s department and republished4 in July 2000.  Attached to the republished Guidelines was an explanatory note, setting out the reasons for the change of view on the attendance of lawyers at experts’ discussions.

The CDF had always understood that there was judicial opposition to lawyers being present for discussions and it came as little surprise when we were informed that because the Guidelines now appeared to conflict with the Draft Code of Guidance there would be some difficulty in accepting them.

In order to assist the discussion three members of the working party went to see Lord Justice May, deputy head of civil justice, on 14th May 2001.  Lord Justice May suggested that discussions with Louis Blom-Cooper, the chairman of the working party responsible for the Code, might be helpful.   Sir Louis attended the CDF meeting in the summer of 2001 and suggested that both the Code and the Guidelines should be permissive with regard to the lawyer's attendance.   At present the Guidelines have not achieved official recognition.   Nevertheless the Guidelines are in broad circulation and have proved helpful to both experts and those who instruct them.  The issue of lawyers’ presence at meetings has recently been addressed on two occasions in the Court of Appeal and it seems likely that it will continue to be controversial. The published Code2continues to advise that ‘lawyers will not normally be present’.

A second major innovation of Part 35 of the CPR was the idea of the single joint expert (SJE).  Instead of each party instructing its own experts, 35.7 set out the Court’s power to direct that evidence on an issue be given by one expert only, instructed by all the parties.   In clinical disputes this was an entirely novel idea.   It was not envisaged that single joint experts would often be instructed in relation to breach of duty although there have been one or two examples.   In some of the less controversial aspects of causation the idea was less controversial; the most productive area for the single joint expert was in quantum.   The Clinical Disputes Forum has not expressed a view on the issue of single joint experts and whether they should be used at all in clinical litigation; there would probably be a wide divergence of views within the forum.   The CDF was nevertheless aware of the use and success of such experts, particularly in relation to quantum issues, and set up a second working party to provide guidance for SJEs and those who instruct them.  The working party began to meet in the spring of 2001 and produced its draft guidelines later the same year.
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