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I. The Purpose of the Guidelines

The remit of the group was to produce guidelines for the instruction and conduct of single joint experts in situations where the parties had agreed, or the court had ordered, that a single joint expert should be instructed. The Forum has formed no view as to whether the instruction of single joint experts is in principle or in any particular circumstances desirable and this was not within the remit of the group. 

In these Guidelines “expert” means “single joint expert”.
II. General Principles Governing the Use of the single joint experts

Experts (and those instructing them) should act at all times in accordance with the Civil Procedure Rules 1999 and the Code of Guidance on Expert Evidence. Their conduct should be governed by the following principles.

1. Fairness and equality of access.  The expert must be equally accessible to all the parties. The fact that one party has sent the instructions to the expert does not give that party the right to any favourable treatment by the expert.  The expert should be scrupulous to treat all instructing parties equally.

2. Transparency – all instructions and responses to and from the expert should be equally visible to all the parties in the action.  To achieve this

(a) No instruction should be given or accepted which is not seen by all other parties;

(b)
The expert should communicate nothing to any party that is invisible to any other party;

(c)  All such communications shall be in writing. It is the responsibility of the author or originator of every document to send copies of it to all instructing parties at the same time;

(d)  So that there should be no doubt about whether this has been done every letter should be marked with the names of the persons to whom it is being copied;

(e) Where these guidelines provide that a particular party will normally have the responsibility for initiating an action, and that party fails to do so within a reasonable time, another instructing party should initiate the action.

3.
Agreement. Every contact each party has with the expert must be within the terms agreed between the parties. 

III. Running an action with single joint experts involved; a narrative guide

(1) Identifying speciality, ambit of instruction, and choice of expert

(i)
Parties should agree 

a) on the expert speciality on which it is desired to achieve a joint instruction;

b) on the ambit of the instruction to such expert, following which 

c) they should endeavour to agree on the choice of an individual expert to perform that role. 

(ii) No expert previously instructed in the same matter by either party should be instructed unless the other party is made privy to all the instructions to and advice given by that expert. 

(iii) The party who agrees to arrange the involvement of the expert is responsible for making sure that the expert accepts the conditions of involvement, including the fee limit and the action timetable as provided for below.

(2) Arrangements for and limits set for fees.  

(i) Parties should agree on what fees are to be paid to the expert, both on a limit to the initial report fee and an hourly rate for further work. 

(ii) Experts should observe the fee limit. 

(iii) Fee notes must clearly state both the total fee charged in the matter and the share of the fee to the party being billed. 

(iv) All the parties being billed for the fee must be sent a separate fee note. 

(v) The instructing parties are jointly and severally liable for the whole of the expert’s fee. Should an instructing party default for three months, the other party or parties must pay the fee.

(3) Establishing the management plan for the action

(i) In every matter it will be necessary to produce a written memorandum of what has been agreed between the parties as to how the instruction of the expert is to be managed and to circulate it to the expert and others involved in the action.

(ii) In complex matters the parties will need to agree on a detailed management plan clearly stating who is to perform which task by which date in order to comply with any directions in the action.

(iii) It will normally be the responsibility of the claimant’s solicitor to produce the first draft of the memorandum or action plan and to submit it to the solicitors for the defendant(s) for agreement or amendment.

(iv) It will normally be the responsibility of the claimant’s solicitor to keep the plan up to date, should changes be necessary.

(v) The plan should specify whose responsibility it is to circulate the plan to which experts, counsel and other persons involved in the action, after agreeing any amendments with the other party.

(vi) The plan should have annexed a contact list detailing the name, address, telephone numbers and email addresses of all persons involved in the case.

(vii) Where proceedings have been issued, the list should include the name and contact details of the Master or District Judge to whom the matter is assigned and to whom the expert can apply for directions or guidance, pursuant to Civil Procedure Rules Part 35.14.

(viii) The management plan should stipulate whether and on what terms experts may discuss the case with other expert(s) (whether joint or not) instructed in the action, and if they are to be free to do this then the full contact list should be provided to them.

(4) Arrangements for drafting instructions

(i) It is recommended that the parties make every effort to agree on the terms of a joint letter of instruction to the expert.

(ii) The defendant’s solicitor will normally produce the first draft of the instruction to the expert. If there is more than one defendant in the case the first defendant will normally, in default of agreement to the contrary, have this duty. This will be submitted to the claimant for completion, amendment and approval. The claimant’s solicitor will submit the amended draft to the defendant for approval and then when it is approved send the instructions to the expert with the appropriate documentation, which must be identified to or copied to the other parties.

(iii) In the exceptional case that they cannot agree on the terms of a joint letter of instruction, they may each send their own letter of instruction, in accordance with Part 35 Rule 8 of the Civil Procedure Rules 1999 and paragraph 29 of the Code of Guidance to experts. In that event each party must copy his letter to the other instructing parties.

(iv) When a joint letter of instruction is to be used, this must not be sent to the expert until all instructing parties have formally agreed the draft and a copy of the final instructing letter should also be sent to the other instructing parties. If instructions are on an agreed basis, the other instructing parties must then write to the expert confirming that they agree with the instructions.

(v) Any further instructions to the expert must also be agreed between the parties.

(vi) If the parties cannot agree on the ambit of any instruction, whether initial or supplemental, then the parties must return to the Court for a ruling on whether the party who wants this further advice may instruct the expert, on terms to be agreed between the parties, to provide it. If proceedings have not begun, and the parties cannot agree, the party in question must instruct another expert.

(vii) All documentation or other material disclosable in the action, which is relevant to the expert’s instruction, must be provided to the expert, unless all instructing parties agree that some is unnecessary.

(viii) All instructions to the expert must be in writing (which includes email) and so must all the expert's responses. The only exception is that the parties may agree on a conference call involving the expert and all instructing parties. 

(ix) Parties should agree on whether they want to receive copies of all communications to the expert at the time when they are made, or want to be periodically updated.

(5) Arranging the expert’s access to the claimant and other persons

(i) The parties should agree initially on whether the expert needs access to the claimant or any other person, where appropriate after consulting the nominated expert, and under what terms. 

(ii) They should then leave it to the expert to arrange such access, at reasonable notice and with regard to the convenience of the claimant, unless other parties object.  

(6) Delivery of reports

(i) It is the responsibility of the expert to deliver his or her report within the time agreed and to send it at the same time to each of the instructing solicitors, together with a copy of any accompanying letter. 

(ii) The same conditions and practices as set out above apply to supplemental reports.

(7) Questions to the experts.

(i)
Questions can only be put to the experts if they are within the ambit of CPR Part 35. 6, or agreed between the parties, or sanctioned by the Court.  
(8) Conferences and meetings 

(i) The parties may choose to have a joint conference, with jointly instructed experts. 

(ii) Alternatively, any instructing party may arrange a conference with the expert but must in that event offer the other instructing parties an opportunity to attend and take part in the part of the conference which the expert is to attend. 

(iii) The party organising the conference must where practicable fix such a meeting for the convenience of all instructing parties after a period of notice which is reasonable in the circumstances. Where this is not practicable then the meeting may take place. However, if the other instructing parties do not wish to send a representative or are unable to do so they shall be entitled to be provided with the convening solicitor's note (which should be that made for his own file) of the part of the meeting which included discussion with the expert. This note should be supplied as soon as reasonably possible after the meeting and in any event within two working days. 

(iv) The expert must not be asked to be present at any part of the meeting to which the other instructing parties are not invited.

(9) Trial

(i) Any discussions with experts, which take place outside court or otherwise in the context of a trial should be treated as conferences and the guidelines set out in (8) above should be followed.

SINGLE JOINT EXPERTS GROUP

Questions for Consultation

The Forum has requested feedback on the following points:

1. Who should have the responsibility for initiating particular actions? The Forum felt (at its meeting of 10 July 2001) that the guidelines should definitely identify the person responsible for key actions.   The group felt that the key actions, which needed to be provided for, were the initial draft of each letter of instruction and the preparation and maintenance of any detailed management plan, and that these should be split between the parties, so that both parties have ownership of the process.   They suggest that the defendant solicitor produces the first draft of the letter of instruction (to be completed and approved by the claimant) and the claimant solicitor has responsibility for the management plan.   Do consultees agree?   If not, what would they suggest? 

2. Questions to experts – it has been suggested that questions to joint single experts should be limited to those which can properly be asked of the other party’s expert under the CPR part 35; the group felt this was not appropriate to a situation where a party was in fact questioning its own expert.   Do people agree with the formulation at section 7 of the guidelines?

3. Do consultees feel that the guidelines suggested for conferences and trial meetings are workable and appropriate?

PAGE  
1

