Appendix 1

EXPERT EVIDENCE

Guidelines on Experts’ Discussions in the Context of Clinical Disputes

THE DRAFT guidelines 

1.
Purpose of the Guidelines

To provide guidance for lawyers and experts to arrange discussions between the experts in clinical negligence cases within the ambit of Part 35.

2.
Application of the Guidelines

The court may direct a discussion between the experts in accordance with part 35.12 of the Civil Procedure Rules (CPR), alternatively there may be a discussion by consent between the parties; in each case the guidelines apply.

3.
Time for Expert Discussion
(1)
The court has power to direct that a discussion be held at any stage of the proceedings.  This will usually be after exchange of experts’ reports.

(2)
Discussions may take place by agreement at any time including before proceedings are commenced provided that the issues have been sufficiently identified to justify discussions.

4.
Purpose of Expert Discussions

The purpose of expert discussion is to identify

(1)
the extent of the agreement between the experts;

(2)
the points of disagreement and the reasons for disagreement;

(3)
action, if any, which may be taken to resolve the outstanding points of disagreement;

(4)
any further material questions not raised in the agenda and the extent to which those issues may be agreed.

5.
Arrangements for Expert Discussions

           (1)
The Agenda  


There must be a detailed agenda.  Unless the parties agree otherwise the agenda should be prepared by the claimant’s lawyers (with expert assistance) and supplemented by the defendants’ lawyers, if so advised, and mutually agreed.  The agenda should consist as far as possible of closed questions, that is questions which can be answered “yes” or “no”.  The questions should be clearly stated and relate directly to the legal and factual issues in the case.

(2)
The nature of the discussion


The discussion should take place face to face or by video link. Exceptionally, and having regard to proportionality, the discussion may take place by telephone. Save in exceptional circumstances these guidelines (and in particular paragraph 6 below) should apply whatever the form of the discussion.


It is usually advisable to have separate agenda and discussions between experts in different disciplines.

(3)
The experts should be provided with the following documents before the discussion:

(a)
the medical records

(b) If proceedings have been issued, the statements of case, the claimant’s chronology, the defendants’ comments on the chronology, the witness statements and the experts’ reports as exchanged.

(c) If proceedings have not been issued then the parties should agree a chronology and provide this to the experts with witness statements and such experts’ opinion as has been exchanged.

(4) Unless the lawyers for all parties agree or the court orders otherwise 

lawyers for all parties will attend the discussions of experts.  If lawyers do attend such discussions they should not normally intervene save to answer questions put to them by the experts or advise them on the law.

(5)
Timing

(a)
A draft agenda should be served on the defendants’ lawyers for comments 28 days before the agreed date for the expert discussion.  The defendants should, within 14 days of receipt, agree the agenda or propose amendments and

(b)
7 days thereafter the claimant’s lawyers shall agree the agenda.  If in exceptional circumstances agreement cannot be reached, the parties should apply to the court.

6.
Conclusion of the Discussion
(A)
At the conclusion of a face to face discussion a statement must be prepared setting out:

(1)
A list of the agreed answers to the questions in the agenda.

(2)
A list of the questions which have not been agreed.

(3)
Where possible a summary of the reasons for non agreement.

(4)
An account of any agreed action which needs to be taken to resolve the outstanding questions in (2) above.

(5)
A list of any further material questions identified by the experts, not in the agenda, and the extent to which they are agreed or alternatively, the action (if any) which needs to be taken to resolve these further outstanding questions


Individual copies of this statement must be signed by all the experts before leaving any face to face meeting.

(B)
Before the conclusion of a discussion at a distance, identical statements setting out all the information required in paragraph (A) above must be prepared and signed by each expert.  Unaltered signed copies must be exchanged immediately.

7.
The experts’ duty is to the Court and those instructing experts must not give and no expert should accept instructions not to agree any item on the Agenda.
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THE ATTENDANCE OF LAWYERS AT

EXPERTS’ DISCUSSIONS

Explanatory note by Adrian Whitfield QC

1. The Working Party has continued to debate the question of whether lawyers should attend discussions by experts under Part 35 of the Civil Procedure Rules.

2. We have been led to believe that judicial opposition has been expressed to the suggestion that they should, and are aware that the Blom-Cooper Working Party’s Draft Code of Guidance for Experts proposes that:

“lawyers for the parties will not normally be present at such 

discussions unless the experts so request.”

3. In our early meetings we were influenced by the reported judicial attitude, and in any event many of us were sympathetic to it.  However, we believe that our task is to produce our own recommendations, based on our collective experience.  Further reflection, but in particular submissions which we have received together with our own accumulating experience of experts’ meetings, have produced greater sympathy for the view that in many (if not all) cases the attendance of lawyers may be valuable.

4. Those who act for claimants have repeatedly stressed the extent of exclusion and alienation from the process of dispute resolution which their clients would feel if experts met and resolved issues without even the lawyers being present.  This may not be determinative, but it is important.

5. It is convenient to return to the final “Access to Justice” report.  In it, Lord Woolf accepted that in medical negligence cases

 “the suspicion between the parties is more intense”: Chapter 15, paragraph 2(e)

In Chapter 15, paragraph 68, he continued:

“many claimants still feel strongly that the system is weighted against them, and in particular that professional solidarity among doctors is a barrier to justice for ordinary people.  Whether or not this feeling is always justified, I have no doubt that it is encouraged by the lack of openness between parties which still prevails in this area of litigation.”

Thus, Lord Woolf accepts as genuine the special concerns felt by medical litigants, concerns so strong that at least one of our consultees considers that the meeting of experts without lawyers being present would be in breach of Article 6 of ECHR.

6. It is also relevant to recall recommendation 38 of Lord Woolf’s final report that:

“the case management conference should be attended by a solicitor with responsibility for the conduct of the case and at the pre-trial review the Counsel or Solicitor instructed to attend the trial must appear; the lay client, or someone fully authorised to act on his behalf, will be required to attend both hearings.”

In most medical negligence cases an effective experts’ discussion will be more determinative of the outcome than any case management conference.  It may thus reasonably be suggested that the case for legal representation at an experts’ discussion is as strong as the case for the lay client’s presence or representation at a case management conference.

7. Lord Woolf did not go so far.  Although he recognised the problems, his conclusion was:

“in the majority of cases I can see no reason why the experts should not meet alone, but I accept that there are circumstances in which this will not be appropriate:” Chapter 13, paragraph 50.

Nevertheless, he left the door open.

8. As we understand it, there are three main objections to the attendance of lawyers at such discussions:

· that they will influence the experts

· that it will run up costs

· that they will not achieve anything by their attendance.

9. The first objection can be dismissed for a number of reasons.

· Legal aid franchising of claimants’ solicitors and selection by paymasters of defendants’ solicitors has screened out most who are unsuitable, and those who are left are working well together.

· A good lawyer knows that if he tries to influence his experts in the presence of his opponent he will merely be seen to devalue them.

· Any such attempt would in any event be noted by the opposing lawyer.

· Experts are becoming increasingly conscious of their duty to the Court.

· Such evidence of “undue influence” as we have come across is of influence by one expert of another, a point to which we shall return.

10. The questions of cost and usefulness really go together: will the attendance of lawyers be “worth it”?

11. The submissions which we have received report a number of unhappy experiences of meetings of experts unattended by lawyers.  A report of case conferences during the process when the Ombudsman decides to investigate complaints includes the following accounts.

· “Doctors have failed to apply the correct legal test: reasonableness and not cutting edge stuff, i.e. Bolam as opposed to gold standard”.

· “There is often quite a lot of jockeying for position … personal relationships are not always at their easiest … there is often bullying of less robust experts by those who are more over-bearing … senior doctors are intensely competitive …”

· “Inevitably, unexpected points are raised.”

12. Litigation solicitors report exactly the same problems.

· “There are many accounts of experts making important errors … of misunderstanding the test based on the balance of probability”.

· “There are reports of certain defence experts using “political muscle” to influence decisions: the whisper “remember your duty” (to your profession) has been reported.”

· We have had accounts of experts inviting lawyers to attend meetings to ensure documents were available and to identify them: because a previous experts’ meeting had been hostile and unproductive: to keep a note to enable the discussion to proceed more freely: to advise on the interlocking of legal and medical issues.

· In one case a defence expert at a meeting unattended by lawyers produced a letter from a clinician in the defendants’ hospital detailing a practice similar to that being debated.  This document, which was selective, had never been produced before, and was used in an attempt to force a concession from the claimant’s expert.

13.     It is to be remembered that under the Civil Procedure Rules the record of the experts’ discussion will include a statement of the issues on what they agree or disagree, and a  summary of reasons for disagreement, but 

“the content of the discussion between the experts shall not be referred to at the trial unless the parties agree.”

In practice, this means that there will be a limited record only made by the experts of the general debate.  However, as one submission partly put it, 

“it is the lawyer’s understanding of the discussion that leads to settlement or shortening of the trial.”

This is a significant point.  Attendance at the discussion between experts will give lawyers their best chance before trial to estimate whether the arguments of their own expert are as cogent as they had been led to believe.

14.     It is not possible for us to say whether, numerically, most cases are best left to the     experts alone, as Lord Woolf suggested.  However, 

· The maintenance of clients’ confidence

· The opportunity to assist experts on the law and the facts

· The deterrent effect of lawyers’ presence on inappropriate discussions

· The opportunity to assess the real effect of expert debate

are all advantages which may justify the attendance of lawyers at experts’   discussions.

15.    Unlike the Blom-Cooper Working Party, we do not consider that experts themselves should have the final say as to whether lawyers should attend their discussions.  This is because experts may not, before a meeting, have applied their minds to all relevant factors, and also because experts may disagree, for example because one “powerful” expert wishes to see his opposite number alone.  We believe that the decision can best be taken by lawyers (who will no doubt have consulted their experts first) subject to Court control in the event of disagreement.

16.     In drafting a suggested rule it seemed important

· to set out a clear prima facie principle as to whether lawyers should or should not attend,  in order to minimize argument between them


· to give the Court ultimate control in the event of a disagreement or an unreasonable agreement between lawyers

· to make it plain that lawyers should not normally intervene in experts’ discussions

· to define the circumstances in which intervention was useful.

Our conclusion was that the ‘default’ position should be that lawyers should attend.  We reached that conclusion primarily because of the importance of experts’ discussions not only in the minds of litigants but also as a means of resolving cases.  Against the extra cost of lawyers’ attendance should be set the value of avoiding inconclusive meetings and in particular that of the lawyers’ understanding of the expert issues.  However, this ‘default’ position must be subject to Court control.

            We felt it important to make it plain that lawyers should  be able to answer questions, and could and should intervene if the experts seemed to be applying the wrong legal test.  However we decided not to encourage them to intervene on factual issues, so as to avoid the stifling of expert debate.  After discussion, we modified the proposal that the lawyers should only answer questions and advise on the law by suggest merely that they should ‘not normally’ intervene in other circumstance, believing that they can be trusted to understand and not abuse the adverb.

Thus we came to suggest that the rule should be in the following form:

Unless the lawyers for all parties agree or the Court orders otherwise

lawyers for all parties will attend the discussions of experts.  If lawyers do attend such discussions they should not normally intervene save to answer questions put to them by the experts or advise them on the law.

17.       We also suggest that the Code should include an explanatory note in the following terms:

In considering whether lawyers should attend the discussion of experts regard should be had to the following considerations:

· The importance of the case to the parties

· The factual complexity of the case and in particular the extent to which the lawyers will benefit in their understanding of the issues by hearing the experts’ discussion

· The number, discipline and status of experts taking part in the discussion.

· The extent to which legal issues are relevant to expert discussion.

· The proportion between costs likely to be incurred by such attendance and the apparent size of the claim.
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